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BIG BUSINESS AND BLOOD-FEUDS 



BIG BUSINESS AND THE RECRUDESCENCE OF BLOOD- 
FEUDS. 



Organized methods of social control, like other social institutions, 
undergo a long process of secular evolution. But there come times of 
stress and strain when the evolutionary process seems to stumble and 
halt, and society drops back to ways and means of more primitive 
ages, just as individuals suffering from mental shock tend to lose their 
recent acquisitions of culture or habit and revert to thoughts and 
habits presumably long buried. Apparently something similar is hap- 
pening in the field of modern criminal procedure. We recognize that 
in the evolution of criminal law and procedure societies pass through 
the stages of lex talionis, blood revenge and private punitive justice. 
Criminal law, we say commonly, originated in the custom of retal- 
iation "when there was no such thing in existence as a sovereign 
body to issue a command, and no means of enforcing one were it is- 
sued. ' ' Everybody is familiar enough with examples of this distribu- 
tive method of penal justice, and especially with its highest form, or- 
ganized private warfare. Shakespeare depicts in Romeo and Juliet 
this lusty ruffianism in the eternal squabbles and bloody encounters 
of the Montagues and Capulets. His portrait of English civil order 
in the First Part of King Henry VI brings out even more sharply the 
salient traits of private warfare. To call such a state of affairs order 
is to lack a sense of humor or the rudiments of common sense. 

Clearly, a government of laws supported by a strong central au- 
thority must intervene before civil society could pass on to the next 
stage of evolution. That shrewd old lawyer, Counsellor Pleydell in 
Guy Mannering, put the whole matter in a nutshell: "In civilized 
society law is the chimney through which all that smoke discharges 
itself that used to circulate through the whole house and put every 
one's eyes out." 

People have been known to plan a whole house around a porch or 
mantle or bathroom as the nucleus. Likewise it would seem that most 
occidental societies have been assuming that the experience of the last 
four or five hundred years has built us a social house, solid and goodly 
to look upon, at the very center of which, and more solid than all the 
rest, stands the law-chimney. Tylor suggests that it "was a turning 
point in English history when King Edmund made a law to restrain 
this "unrighteous fighting," but it was not stopped at once, especially 
in Northumberland . . . Long after the mere freeman ceased 
to go to war with his neighbors, there were nobles who stood to their 
old right. As late as the time of Edward IV, Lord Berkeley and his 
followers fought a battle with Lord Lisle at Nibely Green in Glou- 
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cestershire. Lord Lisle was slain, and in the end Lord Berkeley com- 
pounded by a money payment lo the widow. Freeman, who in his 
Comparative Politics mentions this curious incident of fifteenth-cen- 
tury history, thinks it the last English example either of private war 
or the payment of wer-gild. " 

But recent developments in American industrial troubles lead 
one to believe that we are faced with a recrudescence of private war- 
fare, aggravated by the apparent connivance of that very central au- 
thority whose business it has presumably been to supplant every 
necessity for resort to private arms. Professor Ballantine's able article 
on unconstitutional claims of military authority in the January num- 
ber of this Journal warrants at least a suspicion of this complacence 
or even connivance. Investigations by the Federal Industrial Relations 
Commission into the regime of violence in the Colorado mining dis- 
trict strengthen the suspicion and attest the fact that this district has 
lapsed back into the era of private vengeance under the guise of de- 
fending the dubious principle that private business is a private con- 
cern. More recently comes news of the outrage in Roosevelt, New 
Jersey, pointing to precisely the same fact. The disturbance of ordi- 
nary channels of criminal procedure has become so notorious as to 
challenge national attention. 

Noteworthy is the testimony of Lieutenant E. K. Linderfelt be- 
fore the Industrial Commission. It reveals an utter contempt for the 
orderly process of penal or civil law. Remember that Linderfelt had 
already been acquitted by court-martial for the killing of Tikas, a 
Greek strike-leader. 

Ques. — "Did Major Boughton (Judge-advocate of the Colo- 
rado National Guard) tell you that martial law had been de- 
clared?" 

Ans. — "Well, the only question about it was — I remember 
one time, I asked him when this quibbling was going on, about 
whether a paper had been read and a trumpet blown or a doctor 
called in or something else, to make martial latv — I asked the 
Major about it and Major Boughton told me that the mere pres- 
ence of the troops in the field was a declaration of martial law." 
Sheriff Farr's testimony in the same case follows: 
Question: "Who paid for those deputies?" 
Sheriff Farr: "I don't know that. The County of Huerfano 
never paid for them." 

Ques. — "Did you ever hear from them where they got their 
money?" 

Ans. — "They were paid. I didn't pay them." 
Ques. — "You never inquired?" 
Ans. — "No, sir." 

Ques.- — "Would you turn your office over to a private party 
without knowing ? ' ' 
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Ans. — "I supposed that the coal operators were paying for 
them." 

Ques. — "Were all these men armed?" 
Ans.— "Yes, sir." 

Ques. — "Who furnished the arms?" 
Ans. — "They were furnished by the coal companies." 
Ques. — "Now, do I understand that you did not make any 
examination into the character of these men ? ' ' 
Ans. — ' ' I did not, sir. ' ' 

Ques. — "And their qualifications. They could have got, so 
far as you are concerned, a murderer — a red-handed murderer, 
and given him one of your commissions?" 
Ans. — ' ' So far as I know. ' ' 
Ques. — ' ' But that was left to the company ? ' ' 
Ans. — ' ' So far as I know. ' ' 

Ques. — "And the arming of the men was left to the com- 
pany?" 

Ans. — "The arming of the men was either left to the men 
themselves or to the company." 

Ques. — "And you just turned loose 326 of them on your 
community and that was before there was any call for the militia 
or any cause for trouble ? " . . . 

The Sheriff then goes on to protest that they were not turned 
loose on the community, but admits that he got no reports from them 
and maintained only a nominal oversight of their acts. He could not 
say to whom they reported, nor how many hours they remained on 
duty, nor what specific orders were given them. He could only say 
that in general they "were stationed at certain properties to take care 
of them." 

The New Jersey episode is no less illuminating. Here in the 
course of a peaceful strike early in January of this year several men 
were shot down and nearly a score of others seriously wounded by a 
company of imported deputy sheriffs. Strikers, townspeople, and the 
local police authorities unite in insisting that the shooting was abso- 
lutely unprovoked and "outrageously wanton." The chief of police 
searched 150 strikers immediately after the shooting and found not a 
single fire-arm. On the other hand, not a single deputy sheriff could 
exhibit the slightest scratch as evidence of provocation. All the 
strikers' wounds appeared in the back or legs! The law of New 
Jersey requires that deputy sheriffs shall be residents of the state; 
but it would appear that some of these men had been recruited by a 
detective agency in New York. Some of them gave fictitious ad- 
dresses. The sheriff had no acquaintance whatever either with them 
or their character. Any possibility of responsible direction was 
ipso facto eliminated so far as this peace official was concerned. 
The police, on their part claim that they had the situation perfectly 
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in hand, that the strikers were peaceable, and that their assemblages 
were entirely lawful. In short, we have here a conflict between a law- 
ful public central peace-authority and an irresponsible body of pro- 
fessional private soldiers, mercenaries in the worst sense, engaged in 
administering private vengeance. 

It is perfectly evident that some method must be devised for con- 
trolling this sort of private warfare. At least there must be some 
way of eliminating the subterfuges whereby not only private militia 
but the public forces as well are prostituted to the ends of private ven- 
geance. President Wilson hinted at a way of relief by threatening to 
take over the whole business of mining in the disturbed Colorado area. 
It might be wise to put the Federal seal and embargo upon any at- 
tempt to keep going a factory, mine or other industry until some 
peaceable adjustment has been reached by employers and employees. 
In some such way alone can the great suffering public be assured of 
reasonable stability in our civil and penal law, or be rescued from be- 
tween the upper and nether mill-stones of industrial warfare. We 
might take a hint from the quarantine regulations of public health of- 
ficers. Let the Federal or State authorities assert this vigorous ex- 
tension of police power or eminent domain. If anybody protests that 
such a summary stoppage of businesses in travail would entail serious 
economic losses, it is quite in order to reply that as things are now 
permitted to run, such businesses really add nothing to our social re- 
sources, but are, if anything, a distinct drain. At any rate we can- 
not suffer a relapse of half a millenium to go unchallenged. 

A. J. Todd. 
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The recent meeting of the Pennsylvania Branch of the American 
Institute of Criminal Law and Criminology calls for special notice in 
this Journal. That Branch, in holding its fifth annual meeting, dis- 
cussed the question of the employment and compensation of prisoners, 
which is one of vital interest in Pennsylvania because of the recom- 
mendation of a state commission appointed to consider this subject 
and report thereon to the Legislature and because in the State Legis- 
lature five bills are pending that have been drafted in accordance with 
the recommendation of the commission. 

Not only has the branch chosen a topic of public interest in this 
case but it has thrown open its doors to the public and has been 
rewarded by an attendance of an enthusiastic audience of approxi- 
mately nine hundred persons interested in criminal law and sociology. 
The speakers were several members of the commission, who are also 



